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Implementing EPAct 2005
• In February, FERC issued Order No. 672, which 

implements the reliability provisions of EPAct in new 
Section 215 of the Federal Power Act (Regulations 
section 39).

• Congress directed the development of mandatory, 
Commission-approved, enforceable reliability standards 
which all users owners, and operators of the bulk power 
system must follow.

• FERC established a process to certify an Electric 
Reliability Organization—the ERO. 

• FERC’s regulations provide for reliability standards that 
are developed by industry and approved by FERC.

• The ERO may delegate its enforcement responsibilities 
to a regional entity.
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ERO Certification
In July, FERC issued its order certifying NERC as 
the nation’s Electric Reliability Organization (ERO).
• The ERO will propose and enforce mandatory Reliability 

Standards for the Bulk-Power System in the United 
States, subject to FERC’s review and oversight.  

• Enforcement functions are delegated by the ERO to 
Regional Entities.

The major topics of the ERO order are:
ERO Governance
ERO Funding
Reliability Standards Development
Enforcement
Regional Entity Delegation Agreements
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ERO Governance
• Any person or entity with an interest in reliable Bulk-

Power System operation may become an ERO member, 
without paying a membership fee.

• The ERO’s rules must assure that it is independent from 
Bulk-Power System users, owners and operators. 

• The ERO will be governed by a Board of Trustees:  ten 
independent members and the NERC president. 

• NERC will continue to rely on industry volunteers to
provide technical expertise for ERO decision-making.

• NERC will file a compliance filing to address certain 
governance issues.



ERO Funding
• The ERO is funded by the ratepayers and will allocate all 

costs for statutory activities based on an LSE’s net 
energy for load. 

• The ERO must submit to FERC a proposed budget that 
lists all statutory activities the ERO will undertake and 
identify the costs to support such activities.  

• The ERO and Regional Entities may bill for non-statutory 
activities; however, funds for statutory activities may not 
be commingled with funds for non-statutory activities.

• A statutory activity is anything required of the ERO and 
Regional Entity by statute, Order No. 672 pursuant to the 
statute, or any subsequent FERC order pursuant to 
section 215 of the FPA.



Reliability Standards 
Development

• The ERO must use a fair process to develop a reliability 
standard and “provide for reasonable notice and 
opportunity for public comment, due process, openness, 
and balance of interests in developing reliability 
standards and otherwise exercising its duties.”

• A registered ballot body votes on Reliability Standards 
before consideration by the ERO’s board. 

• FERC will give due weight to the technical expertise of 
the ERO, and of a regional entity that spans an entire 
interconnection, if the reliability standard is proposed to 
apply just to that interconnection.

• FERC will not defer to the ERO or a regional entity, 
however, regarding a proposal’s effect on competition.
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Regional Differences
• FERC regulations permit regional differences; however, 

the goal is uniform Reliability Standards.  Regional 
differences should be the exception, not the rule.

• A proposal for a difference first goes to the ERO.
• The ERO must “rebuttably presume” that a reliability 

standard proposed by an interconnection-wide regional 
entity meets the statutory criteria.

• If the ERO approves it, the regional difference becomes 
the ERO’s proposal to FERC. 

• FERC will generally accept a regional difference if:
– it is more stringent than the ERO standard, or
– it is needed to accommodate a physical difference in 

the system.



FERC Approval of 
Reliability Standards

• A Reliability Standard is not mandatory and 
enforceable under the law until approved by FERC.

• FERC may approve a proposed Reliability 
Standard if it is just and reasonable, is not unduly 
discriminatory or preferential, and is in the public 
interest (sec 215(d)(2)).

• FERC will remand the standard or modification if it 
does not meet that test (sec 215(d)).

• FERC may order the ERO to submit a new 
standard or modify an existing standard (sec 
215(d)(5)).
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Process for Approval 
of Reliability Standards

• The ERO (or RE through the ERO) proposes a 
reliability standard which is voted out by the ballot 
body and is submitted for FERC approval.   

• FERC issues a Staff Preliminary Assessment of the 
ERO’s proposed standard(s) for public comment.

• After consideration of the comments, the Commission 
votes out a “Notice of Proposed Rulemaking.”

• Following another round of comments (and reply 
comments), FERC will issue a Final Rule approving, or 
remanding the proposed standard(s).

• Long, but inclusive rulemaking process allows 
opportunities for formal and informal exchange of 
views on the proposed standard(s).
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Enforcement: Overview
• Under the authority of FPA section 215, FERC expects 

the ERO and Regional Entities to have an enforcement 
process, including: 
– a compliance program that includes proactive compliance 

audits to determine if users, owners and operators of the Bulk-
Power System are complying with Reliability Standards;

– an investigation program for alleged violations of Reliability 
Standards wherein the ERO informs FERC promptly of these 
incidents and their dispositions; and

– a penalty program wherein a penalty may be assessed (non-
monetary or monetary) subject to FERC’s review.

• FPA section 215 also provides for enforcement initiated 
by FERC on its own motion.
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Compliance Program
• A compliance audit determines whether a user, owner or operator of the 

Bulk-Power System is in compliance with all applicable Reliability Standards 
through an independent audit that may result in the assessment of a penalty 
for a violation of a Reliability Standard. 

• The ERO and each Regional Entity have the authority to take remedial 
actions to bring entities into compliance and ensure prospective compliance 
with Reliability Standards.  
– Where the Bulk-Power System could be imminently jeopardized by an 

entity’s noncompliance with a remedial action, the ERO or a Regional 
Entity may seek immediate, injunctive relief in a court of competent 
jurisdiction pursuant to section 314 of the FPA.  In those situations, FERC 
would coordinate with the ERO and applicable Regional Entity.

• A reliability readiness review uses peer review and mutual assistance in 
order to assess the readiness of a user, owner or operator of the Bulk-Power 
System, such as a balancing authority, transmission operator or other entity, 
by providing guidance to help both the audited entity and other entities to 
improve. 

• No constraint may be placed on FERC staff’s participation in the audit process.



Investigation Program
• The ERO and the appropriate Regional Entity will conduct 

investigations of alleged violations of Reliability Standards, and 
shall report promptly to FERC any self-reported violation or 
investigation of a violation or an alleged violation of a Reliability 
Standard and its eventual disposition.  
– To ensure consistency across regions, each Regional Entity is required to 

file a periodic report with the ERO on its enforcement investigations. 
• The ERO, Regional Entities and FERC will treat reliability violations 

and alleged violations as nonpublic until the matter is filed with FERC 
as a notice of penalty, the matter is otherwise resolved, or FERC 
determines that the ERO or Regional Entity should conduct 
a public investigation. 
– Subject to exception (e.g., Cybersecurity Incident), any settlement of a 

potential violation to which a Regional Entity or the ERO is a party must 
be made public, whether or not a violation has been alleged or a finding 
of violation has occurred.  



Penalty Program
• FPA section 215 specifies that any penalty imposed by the ERO “shall bear a 

reasonable relation to the seriousness of the violation and shall take into 
consideration the efforts of such user, owner, or operator to remedy the 
violation in a timely manner.”

• NERC’s proposed Sanction Guidelines and penalty matrix set out factors to be 
considered when the ERO or a Regional Entity determines the appropriate 
penalty or remedial action for a violation of a FERC-approved Reliability 
Standard.

– FERC directed NERC to revise its proposed Sanction Guidelines and penalty matrix to 
ensure compliance with the requirements of section 215 of the FPA and section 39.7 of 
FERC’s regulations.  FERC also directed NERC to include in its penalty matrix the $1 
million per violation, per day maximum penalty allowed by law.

• The ERO will follow a single appeal process at the ERO level of a Regional 
Entity’s final determination as to a violation and any remedial action or penalty 
that may apply. 

– The ERO has de novo review authority on appeal in matters where consistency across 
regions is desirable; however, FERC expects the ERO to provide appropriate deference 
to the Regional Entity’s determinations of fact in specific cases.
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Regional Entities
• To become a regional entity with enforcement 

authority, a party must sign a delegation agreement 
with the ERO, and FERC must approve the 
agreement.  

• Approval has statutory criteria.  These are similar to 
criteria for ERO approval, plus special criteria 
regarding governance, effectiveness, and efficiency. 

• The ERO and the Commission must “rebuttably
presume” that a proposal from a party that spans an 
entire interconnection is effective and efficient. 

• If good faith negotiations with the ERO fail, a party 
seeking to be a regional entity may submit a 
delegation agreement directly to the Commission.



Delegation Agreements
• NERC filed a pro forma delegation agreement containing 

standard language that will be included in each 
individual delegation agreement negotiated between the 
ERO and a Regional Entity.

• The delegation agreements will include exhibits that may 
be customized to address such matters as Regional 
Entity Reliability Standard development procedures and 
regional enforcement program requirements.  

• Regional Entities may sub-contract, but may not 
sub-delegate ERO-delegated duties to other entities



Delegation Agreements,
cont.

• The ERO must ensure that a regional entity’s program 
for enforcing reliability standards is—and remains—fair 
and effective. 

• Therefore, amendments to the delegation agreements 
must be reviewed by the ERO and approved by FERC.

• Since the delegation agreement must include the 
regional entity’s procedural rules, any change in these 
rules must be approved first by the ERO, then by FERC. 

• The Commission will assess the ERO’s oversight of a 
regional entity and may also oversee directly the regional 
entity’s conduct of its statutory functions. 



States, Regions, 
and the ERO

• A state may act to ensure the safety, adequacy, or 
reliability of electric service provided the action is not 
inconsistent with a reliability standard.

• The regulations have a process for dealing with an 
alleged inconsistency.

• States in a region may have FERC establish a regional 
advisory body to advise the ERO, a regional entity, or 
FERC on standards, governance and other matters.

• FERC may defer to an interconnection-wide regional 
advisory body.

• FERC must establish such a body whenever it satisfies 
the conditions set out in the law:
– Covers 2/3 of the region’s states (>½ state’s load in the region)
– Governor appoints one member from each state



Western Interconnection 
Regional Advisory Body

• On July 20, 2006, FERC issued an order accepting the petition 
of the Governors of Arizona, California, Colorado, Montana, 
Nevada, New Mexico, Oregon, Utah, Washington and Wyoming 
to establish a Western Interconnection Regional Advisory Body 
(WIRAB).  

• WIRAB provides advice to the ERO, Regional Entity and FERC.
• Regional advisory bodies are composed of one member from 

each participating State in the region, appointed by the 
governor of each state.  In addition, regional advisory bodies 
may include representatives of agencies, states and provinces 
outside the United States.

• Regional advisory bodies’ costs for activities listed in section 
215(j) of the FPA may be funded by fees collected from the 
ERO overall budget.  Other costs will be recovered from end 
users within the same region.
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• EPAct “urges” the President to negotiate agreements 
with Canada and Mexico to provide for both effective 
compliance with reliability standards and for the 
effectiveness of the ERO.

• Order No. 672 “encourages” the ERO candidate to 
seek recognition in Canada and Mexico while pursuing 
Commission certification.

• The rule directs the ERO candidate to propose an 
approach to international coordination of standards 
regarding remands and development.

• The rule acknowledges that the Commission will 
consider the time needed for Canadian and Mexican 
authorities to act when setting a remand deadline.

International Coordination
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• When does a standard become effective?
– In U.S., not until approved by FERC
– In some provinces, when approved by NERC

• How to coordinate review of standards
– BEROG has possibilities, but must first allow 

regulator-to-regulator discussions 
– FERC rulemaking process allows discussions

• What happens if there is a remand?
– What’s in effect in each jurisdiction may differ

Coordination Issues
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• Origin
– Established after the August 14, 2003 blackout
– Joe McClelland, Director, hired and staff consolidated; go “on-

line” as a division in October 2004

• Staffing
– Currently 41, growing to 51+ mostly engineers 

• Approach to Regulating Reliability
– Proactive approach; can’t wait and explain the next blackout

• Mission / Priorities
– oversight of the ERO, standards development, regional 

planning, readiness reviews, operational issues, enforcement 
and compliance, reliability issues in rates proceedings, security 
(including cyber), and cost recovery issues.

Division of Reliability



Partial Timetable
• October 18, 2006: NERC compliance filing to ERO 

certification order

• Fall 2006: Anticipated FERC NOPR on 102 proposed 
reliability standards, order on revised governance 

• November 1, 2006: FERC order on ERO budget

• November 8, 2006: Anticipated date of delegation 
agreements filing and NERC’s report and work plan 
providing a detailed schedule for addressing all of the 
regional “fill-in-the blank” standards for approval. 

• Winter 2006: Anticipated NOPR on Cyber-security 
standards

• January 1, 2007: ERO to commence operations.
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